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and H. George Buckwald, as Treasurer 

RELEVANT STATUTES: . 2 U.S.C. $441a 
2 U.S.C. $441b 
1 1  C.F.R. $ 102.5(a) 
11 C.F.R. $0 106.S(d) and (g) 

INTERNAL REPORTS CHECKED: Disclosure Reports and FEC Indices 

FEDERAL AGENCIES CHECKED: None 

I. GENERATION OF MATTER 

This matter was generated by a complaint filed on September 1 1, 1997 by Renee 

Steinhagen, Executive Director of the Public Interest Law Center of New Jersey.' The 

complainant alleges that, baed  on information contained in its report to the FEC for the period 

The complaint in this matter was originaliy designated as MUR 4574, and concerned the allocation 
activities ofboth the New Jersey Republican State Committee and the New Jersey Democratic State Committee. On 
February 13, 1998, in response to this Office's recommendation to sever, the Commission voted to open a MUR 
comprising only the activity of the New Jersey Republican State Committee and H. George Buckwald, as Treasurer. 
The activities of the New Jersey Democratic State Committee and its treasurer were handled separately in MUR 
4674. In that matter, while recommending that the Commission find reason to believe that a violation occurred 
involving failure to tile a Schedule HI, this Office took the position !hat the New Jersey Democratic State 
Committee correctly calculated its ballot composition ratios in 1995 and 1996. On April 13, 1998, the Commission 
found reason to believe the filing violation occurred but took no fudier action and closed the file in MUR 4674. 

I 



from November 26, 1996 to December 3 I ,  1996, the New Jersey Republican State Committee 

(the “Committee”) miscalculated the ratio used to allocate its administrative and generic voter 

drive expenses for shared federal and nonfederal activity during 1996. The coInplairiant. believes 

that as a result ofthe alleged niiscalculation, the Committee made overpayments from its 

nonfederal account to reimburse its federal account for expenditures allocable to nonfederal 

purposes, and that funds which failed to meet the prohibitions and limitations ofthe Federal 

Election Campaign Act of 1971, as amended (the ”Act”) .”may have been used improperly to 

benefit federal candidates.” In a ,joint response, the Commitrce and its treasurer explained the 

purported factual and legal rationales underlying the Committee’s calcuiation ofthe allocation 

ratio for 1996, and requested that the Commission dismiss the complaint. A key issue in this 

matter is whether, in calculating its ratios, the Committee could permissibly assign nonfederal 

points to account for elections for State Senate or State Representative seats held in single 

iegislative districts. As discussed a, this Office believes that the Committee could not 

permissibly do so, and that for that and other reasons, it miscalculated the ratios used to allocate 

its ;idministrative and generic voter drive expenses during 1995 and 1996. 

II. FACTUAL AND LEGAL ANALYSIS 

n 

An organization which is a political Committee under the Act must follow prescribed 

allocation procedures when financing political activity in connection with federal and nonfederal 

elections. 11 C.F.R. $3 102.5 and IOh.S(g). These rules implement the contribution and 

expenditure limitstions and prohibitions established by 2 U.S.C. $ 5  441 a and 441b. 
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A party cornmittee, such as the Committee, that has estabhhed separate federal and 

nonfederal accounts, must make all disbursements, contributions, expenditures arid transfers in 

connection with any federal election from its federal account. 11 C.F.R. 5 102.5(a)(I)(i). Only 

funds subject to the Limitations and prohibitions of the Act shall be deposited in the separate 

federal account. d. No transfers may be made to the federal account from any other accounts 

maintained by the committee for the purposes of financing nonfederal activity, except as 

provided in 1 1 C.F.R. tj 106.5(g). a. The .4ct prohibits corporations ‘and labor organizations 

from making contributions in connection with federal elections, and prohibits political 

committees from hiowingly accepting such contributions. 2 U.S.C. $ 44lb(a). Moreover, the 

Act provides that no person shall make contributions to a state committee‘s federal account. in 

“ny calendar year which in the aggregate exceed $5,000, and prohibits the state committee from 

knowingly accepting such contributions. 2 U.S.C. $0 441a(a) and (Q2 

Pursuant to 1 1 C.F.R. $106.5(g](l)(i), state party committees that have established 

separate federal and nonfederal ilccoullts must pay the entire amount of an allocable expense 

from the federal account and shall transfer funds from the nonfederal to the federal account 

soie1.y to cover the nonfederal share of that allocable expense. Fmthher, such comniittces must 

allocate both their administrative and generic voter drive expenses between their federal am! 

nonfederal accounts using the “ballot coniposition method.” 1 I C.F.R. $ 106.5(d). While the 

allocation ratio generally is calculated at the hegiiming of a two-year election cycle, in states 

such as New Jersey that hold federal and nonfederal elections in different years, state committees 

must allocate generic voter drive costs by applying the ballot composition method to the calendar 

During the 1995-96 election cycle, New Jersey permitted individuals, corporations and labor organizations 2 

to contribute $25,000 to stale political party committees. N.J. Stat. Ann. 19:44A-1 1.4 (i995 and 1996). 
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year in which the election is held. 11 C.F.R. 3 106.S(d)(2). Administrative costs are still 

allocated according to the ballot composition ratio based on the two-year federal election cycle. 

- Id. 

Under the ballot composition method. a state committee allocates its administrative and 

generic voter drive expenses based on the ratio of federal offices expected on the ballot to total 

federal and nonfederal offices expected on the ballot in the next general election to be held in its 

state. 1 1 C.F.R. $ lO6..5(d)(i)(i). In calculating a ballot composition ratio, a state committee 

shall count the federal offices of President. United States Senator, and United States 

Representative, if expected on the ballot in the next federal election, as one federal office each. 

The coinmitree shall count the nonfederal offices of Governor, State Senator, and State 

Representative, if expected on the ballot in the nexr general election, as one nonfederal office 

each, and shall count the total of all other partisan statewide executive candidates, if expected on 

the ballot in the next general election, as a maxinlum oftwo nonfederal offices. Further, the 

coinmittee shall also include in the ratio one additional nonfederal office if any partisan local 

candidates are cjcpected on the ballot in any regularly scheduled election during the two-year 

federal election cycle. Finally, statc committees shall also include in the ratio one additional 

nonfederal office. 1 1  C.F.R. lj 1065(d)(I)(ii)" 

B. m a l  Wackeronnd 

1 .  ______ Introduction 

The complainant alleges that based on analysis of the information submitted to the PEC 

for the period from Novembcr 26, 1996 to December 3 1 ,  1996, the Comniitlee miscalculated the 

ratio used PO allocate its administrative and generic voter drive expcnses for shared federal and 



nonfederal activity during 1996, raising the possibility that impermissible funds from the 

nonfederal account thereby may have been transferred to the federal account. Because the 

allocation ratio for shared administrative costs should have been calculated in 1995 for the two 

year election cycle, E 1 1 C.F.R. $1 06.5jd), this Office has examined the Committee’s 

allocation ratios for the two-year period. 

2. - The Comniittee’sCalculations of the B a u  Comoosition Ratios 

a. - Generic Voter Drive Expenses 

The Committee‘s 1995 Schedule HI for shared federal and nonfederal generic voter drive 

expenses showed a 0% federal allocation, since there were no federal elections held that year.3 In 

1996, in calculating its ballot composition ratio for shared generic voter drive expenses, the 

Committee took one point each for the President, U S .  Senate, and US. House races. & 

1 1 C.F.R. $ 106.5(d)( I)(ii). With respect to the New Jersey elections, the Committee took one 

point each for the cafegorics of State Senate, State Representative, and local candidates, and the 

extra nonfederal point. 3% id. Rased on its calculated ratio of the total of federal offices (3) to 

the total federal and nonfederal offices [7), the Committee’s 1996 allocation was 42.86% federal 

and 57.14% nonfederal. 

The Committee’s reporting of trawfeers from the nonfederal account to the federal 

account do not distinguish between generic voter drive and administrlriive expenses. 

Specifically, the Committee’s 1996 Schedules H3 showing the transFers all show one dollzir 

figure on the combined “Admifloter Drive” line on the form, and it is not possible to separate 

While this Office does not believe that the Coinmiltee properly assigned points to i ts  ballot composition I 

ratio in calculating the allocation, since the right result was reached--O% federal nl1oca:ion--it has not further 
pursued this aspect of the Committee’s activity. 
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out which transfers relate to which of the two categories. Looking at the disbursements on the 

Committee’s 1996 Schedules H4, the Committee appears to have attributed all of the shared 

adninistrative a id  generic voter activity to the “administrative” category, wen when the purpose 

of some of the disbursements are denoted as for GOTV activities. For purposes of this mattcr, 

this Office has separated out those disbursements that are denoted as for GOTV activities, 

amounting to $50,460 in 1996, and assumed the Committee applied the allucation ratio of 42.9% 

federal/57.1% nonfederal when transferring nonfederal funds to the federal account to cover 

these expenses. Under this methodology, the Committee transferred $28,8 I3 to the federal 

account in 1996 for the nonfederal portion of shared generic voter drive expenscs. & 

Attachment 1 (chart prepared by this Office which includes the Committee’s allocation activity 

in 1995-1996 for administrative and generic voter drive expenses). 

b. .l_l_ administrative Expenses 

I n  1995, the Committee, in calculating its ballot composition ratio for shared 

administrative expenses, took one point each for the U.S. Senate and U S .  Congress races, but 

none for the Presidential race, even though there was a general election for President expected in 

1996, within the two-year election cycle to be covered by the calcu!ation. With respect to New 

Jersey elections, the Committee originally took one point each for the State Senate and State 

Representative categories, two points for the loca! candidates category and the extra non-federal 

point. Based on its calculation of the ratio of federal offices (2) to the total of federal and 

nonfederal offices (7). the Committee’s original allocatior? was 28.57% federal and 71.43% 

nonfederal, and a review of the Committee’s transfers shows that during 199.5 it allocated 

approximately 28.6% of its shared administrative expenses to the federal account. In March 
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19Y6, in response 10 a March 6, 1996 1Zcquest for Additional Information from the Reports 

Analysis Division (“RAD”) stating that the Conimittee was permitted to take only one point, not 

two points, for the local candidates category. the Committee filed an amended Schedule HI for 

shared administrative expenses, showing a federal allocation of 33.33%, arid made a 

corresponding corrective transfer of $39,848 from its federal to its norifederal account. 

As discussed previously, the ballo! composition ratio for shared administrative expenses 

is supposed to remain constant for both years of the two-year election cycle. 1 1 C.F.R. 

9 106S(d)(2). A review of the Committee’s transfcrs, however, shows that it used an aflocation 

ratio af32.9% federalA7. I % nonfederal for shared administrative ex.penses during 199G--the 

same ratio used for shared generic voter drive expenses during 1996. In a!l, the Committee had 

$4,117,467 in shared administrative expenses in 1995 and 1996, a d ,  based on the allocation 

ratios discussed above, transferred-in $2,570,936 to its federal account for the nonfederal portion 

of those administrative expenses.4 See Attachment 1. 

Since the proper application of the ballot composition method depends on the actual 

election expectations facing a Committee in its particular state, before discussing the 

Committee’s response to the Complaint, and this Office’s analysis, it is necesswj to set forth the 

election situation in New Jersey in the relevant time-period. 

J . New Jersev Elections in 1995 and 199s’ 

‘The New Jersey legislature consists of two houses: ii 40-member Senate and an 80- 

member General Assembly. Legislators are elected fiom 40 legislative districts. The voters in 

---_II_ 

I ‘h is  figure does not include the $28.8 13 transferred-in for generic voter drive expenses. &discussion 

The discussion in this section is diawn from the complaint, the response of the Committee and its treasurer, 
sujrs. 

New Jersey statutes, and public infoniiarion obtained from the Intenlet and from the office of the New Jersey 
Director of Elections. 

5 
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each district elect one Senator and two members of the General Assembly. Legislative elections 

are held i n  November of each odd-numbered year. General Assembly members serve two-year 

terms, and Senators serve four year terms, except for the first term of a new decade, which is 

only two years. Interim appointments are macle to f i l l  vacant legislative seats, and the office is 

on the ballot for the next genera! election, unless the vacancy occurred within 51 days of the 

election, in which case the appointment stands until the following general election. 

I n  1995, the general election was held on November 7. At that time, in addition to local 

races, all of the General Assembly seats were up for election as well as ii single vacant Senate 

seat in District 5 ,  due to the death of the incumbent.6 In 1996, the general election was held on 

November 5. In additioii to local races, there was one vacant Assembly seat in District 21 on the 

ballot. due to the death ofthe incumbent in March 1996. While a State Senator in District 8 died 

in December of 1996, this occurred after the general election, and that seat was filled by interim 

appointment until the next general election i n  1997. 

C. Analvsis 

The complainant alleges that in calcuhting the ballot composition ratio, a state party 

committec can allocate one nonfederal point each Tor the State Senate and State Representative 

(Assembly) categories only if candidates for & State Senate or State hssenibiy seats are 

expected on the bdlot. In 1996, since ihere was only the election for one vacant Slate Assembly 7 

seat in District 21, in addition zo several local and municipal elections, the complainant averred 

6 iVhile the New Jersey elections office did not have the exact date of  the incumbent’s death, it ~ I U S ~  have 
been before February 1995 \\hen its records showed an interim appointment for the vacant seat was made. The next 
ecneral election for all State Senate seats was in 1997. 

A s  scippoit for this proposition, the complainant points to page 48 of!he FEC Campaign Guide for Political 7 

Party Committees which explains !he ballot composition method, and which indicates that one nonfederal point may 
be taken for “State Senator (all seats)” and/or “Staie Representative (all seats).” 
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that the Committee erred in allocating one nonfederal point for each ofthe offices of Slate Senate 

and State Assembly in 1996. Instead, according to the complainant, the proper federal allocation 

was 60%, based on the ratio of 3 federal points to 5 total points, with the two noiifeederal points 

being assigned to the local candidates and the extra nonfederal point categories.8 

1. The Committee’s Response 

111 a joint response ortile Committee and its treasurer (hereiIiafter, collectively “the 

Committee”) dated November 5. I997 (;’Response”), the Committee explained its factual 

rationale for allocating one nonfedera! point for each of the offices of s a t e  Senate and State 

Assembly i n  its 1996 Schedule 1.11. According to the Committee, “in 1996, two vacancies 

occurred which impacted the formula.” One vacancy was in the office of State Assernhly for the 

2lst Legislative District due to the death of Assemblyman Lustbader, filled by an election in 

November 1996. The other vacancy occurred in the office of Stale Senator for the 8th 

Legislative District due to the death of Senator Ilaines, and the seat was filled by interim 

appointment due to the proximity of the vacancy to the November election. The Committee 

further stated that at the time o f  the allocation (January 24,19?6), Charlene Hooker, the 

Conimittee‘s Dircctor of Operations, corresponded with RAD, requesting its review and 

comments on the allocation methodology, but that the Conimittee had not received a response. 

Uesponse, pages 1-2. 

The committee attached a “Certification of Charlene Hooker” to its response. To her 

certification, Ms. Hooker. attached a copy of the Committee’s 1996 Schedule H 1, showing the 

It appeais that the co:np!ainant is alleging that the same 60% federaI/40% nonfedrraf ratio should apply to 
no: on!y the Committee’s 1906 generic voter expenses but also to its administrative expenses. To the extent this is 
the complainant’s view, it is inconsistent with the regulatory scheme which requires, ir! states like New Jersey, a 
two-year bal!OF allocation ratio for administrative expenses. 

8 

discussion s&g. 
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42.86% federal allocation, and a copy of the letter referenced above. The January 24, 1996 letter 

stated in relevant part: “Our concern is that we comply with FEC regulations by using the years 

1995 and 1996 for this allocation. Could you please review this schedule and the allocations and 

confirm that we are indeed using the correct years.” In her certification, in addition to stating she 

had sent the letter, Ms. Hooker stated that she also had spoken with a RAD analyst on March 18, 

1996, who, Ms. Hooker says, confirmed that the Committee could take a nonfederal point for 

“deceased Senator I-laincs” and that the Committee was using the correct allocation. Response, 

pages 6-9. 

In its legal analysis, the Committee stated that contrary to the complainant’s assertion, 

“[tlhe entitlement to a non-federal point is not predicated upon vacancies in all of the legislative 

offices. One vacancy in one office at a specific legislative level is sufficient.” The Committee 

therefore concluded that “[cllearly, the vacancies left by both State Senator Haines and 

Assemblyman Lustbadcr entitlcd Ithe Committee] to take an additional point for each offce.” In 

support. the Committee relies on A 0  1991-25, in which ihe Commission concluded that the stale 

committee should add a federal point to the ballot composition ratio for generic voter drive 

activity for the period between 1J.S. Senator Neinz‘s death and thc special election to fill his seat, 

arid on A 0  1991-6, in  which the Commission concluded that the state committee sliould include 

a federai point for each U.S. Senate seat in the November 1992 general election, in circumstances 

where both California U.S. Senate seats were up for elcction. Response, pages 2-5. 

In its conclusion, the Commitkc requested that the Commission disniiss the complaint 

because the ballot composition ratio was calculated correctly, and even if i t  was not, the 

Comniittce had given notice io a representative of the Commission and asked for a response if 
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there were problems. Referencing two AOs, the Committee also stated that “[Qn instances where 

the miscalculation was made in good faith, the Commission has allowed a traixfer of balances 

between accounts within 30 days to reflec: the proper ratio.” Response, page 5. 

2. ___ The Committee’s Miscalculation ofthe Ballot C o r n p a o n  Ratios 

a. Generic Voter Drive Exoenses 

The Conmiittee’s 1996 Schedule HI should have reflected the ratio applicable only to the 

allocation of the costs of shared generic voter drive expenses based on the 1996 ballot 

composition method calculation, while the allocation for administrative expenses should have 

been based on a ratio calculated in 1995 for the two year Congressional election cycle. 11 C.F.R. 

$ 106.5jd)(2). Iiowever, even ifthe Committee had applicd the 1996 Schedule HI ratio only to 

its generic voter drive expenses, this Office has concluded, as discussed below, that the 

Committee would have inrperniissibly transferred funds from its nonfederal account to its federal 

account based on a 42.86% federali57. i4% nanfederal ratio. The correct allocation for the 

shared generic voter drive expenses i n  1996 was 60% federal/40% nonfederal, based on the 

assignment of only two nonfederal points, one each to the local candidates and extra nonfederal 

point categories. 

that 60% of all 1996 generic voter drive expenses would be paid for with federal dollars, and the 

other 40?6 would be paid for with nonfederal dollars). I n  other words, the Committee incorrectly 

assigned points to the Slate Senate and State Representative categories. 

MUR 4674 (New Jersey Democratic State Committee correctly determined 

The Commission’s rationale in adopting the ballot composition method leads to the 

conclusion that a state committee cannot include a nonfederal point in its ballot composition ratio 
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to account for an election of a State Senator or State Representative seat in a single legislative 

district. The analysis starts with the Commission’s Explanation and Justification (“E&J”) for 

I i C.F.R. 4 IDG.j(d), in which i t  stated that it was taking an “average ballot” approach, whereby 

“ccornmittees are to calculate a ballot composition ratio according to the ballot which an average 

voter would face in that committee’s state or geographic area, rather than basing the ratio on the 

aggregates of all federal and all non-federal races on the ballot.’’ 55 Fed. Reg. 26058,26064 

(June 26, 1990). In 1992, the Commission revised 11  C.F.R. 13 106.5(d] to pemiit all state and 

local committees to add an additional nonfederal point in computing ratios using the ballot 

composition method in order to compensate for underrepresentation of nonfederal offices in the 

then-current formula. I n  discussing the various comments received in response to its Notice of 

Proposed Rulemaking concerning the proposed additional point, the Commission noted that “the 

ballot composition ratio was never anticipated 10 precisely reflect all state and local party activity 

in all states in all election cycles. I t  believes that the formuia’s use of the ‘average ballot 

concept,’ which reflects variations in different states and localities in each election, as well as Ihe 

special rules for states that hold statewide elections in non-federal election years, provide the 

necessary flexibility in this area.” 57 Fed. Reg. 8990, 8991 (March 13, 1992). 

A 0  I99 1-6, cited by the Cairrmittee to support its position, actwily points to the opposite 

ou:conie. In [hat matter, the California Democratic Party (“CDP”) had asked the Commission, in 

a case where two U.S. Senate seats would be on the ballot in thc Noveniber 1992 general 

election, whether it should count each senatorial electian as a separate federal point or treat the 

two senatorial contests together as one federai point. In concluding that the CDI’ should include 

a point for each U.S. Senate seat in caiculating its ballot composition ratio, the Commission 
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pointed to its stated intention in the E&J for 11 C.F.R. i j  IOS.S(d). In adopting the ballot 

composition method, the Commission explained, its approach reflected the use of an “average 

ballot” concept in which the number of federal offices counted corresponds to the number of 

federal candidates the average voter could vote for in the general election. The Commission 

stated: 

Thus, while there wiil be 52 Congressional races in 
California in 1992. a voter will only have the opportunity to 
cast a ballot for the Congressional race in his oe her district, 
and therefore the ballot composition method assigns one 
point for all Congressional races in the state. In contrast; a 
1i.S. Senate seat, as a state-wide office, appears on all 
ballots in the state. If  two Senate seats are on the ballot in 
the general election, the average voter will have the ability 
to vote for candidates for each office. 

The Commission’s conclusion in A0 1991-6 that the CDP should include a point for each 

Scnate seat rests on the fact that & average votes in California would have the opportunity to 

vote for ivm Senators. By analogy, in the present case, only the New Jersey voters in the single 

legislative districts where the vacant Assembly and Senate seats were located would have had the 

opportunity to vote for candidates for those seats and the average voter in New Jersey would not. 

Rased on the average ballot concept, no points therefore should be assigned to either the State 

Representative or State Senator ~ategories.~ It would also appear that the Commission’s decision 

in 1992 to perinit all committees to include an extra nonfederal point io compensate for 

9 A 0  1991-25. also cited by the Committee, does not support its view that it permissibly assigned points for 
single-district elections. In that matter, the Commission concluded that when the Pennsylvania state conimiltees 
could not have known when they calculated their ballot composition rztios in early 1991 that U.S. Senator Heinz 
would die in April 1991, and a special election would be held to fill that vacancy in November 1991, they should 
add an additional federal point to the ratio for generic voter drive expenses for the April-November 1991 period. 
Since under the average ballot approach, all Pennsylvania voters would have had the oppominity to vote for the 
scat, this advisory opinion does not stipport the Committee’s position. I n  any event, the Committee appears to have 
used n 42.86% allocation for both its administrative and generic voter drive expenses for the full I996 year. 
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underrepresentation of nonfederal offices would cover situations in which single district elections 

are necessitated.’” 

Even if the Committee’s position that a nonfederal point could be applied to a single 

district election had any merit, it would not permit the Committee to take a nonfederal point in 

1996 attributed to the vacancy created by the death of State Senator Haines in December 1996, 

after the 1996 general election. Section 106S(d)(l)(ii) expiicitly states that a committee should 

count the nonfederal office of State Senator as one point only “if expected on the ballot in the 

next general election.” Since the Committee had no such expectation in 1996, it was completely 

unjustified in assigning a point to the State Senate categosy during that year. 

both incumbents died after January 24, 1996, when Charlene Hooker sent a copy of the 

Committee’s proposed I996 Schedule Hl  to RAD, these events could not have been in 

contemplation when the Commitiee coniposed its 1996 ballot composition ratio.I2 To the extent 

the Committee is attempting to avoid liability by alleging reliance on RAD to find its mistakes, 

that attempt should fail; adhering to the Act and the regulations is the responsibility of the 

Committee and its treasurer, and cannot be shifted oi:to RAD.’3 Based on the Committee’s 

I 1  Moreover, since 

- 
In  the 1990 ESrJ for 1 I C.F.R. S106.5(d), the Conimission noted that that the new provision generally I l l  

covered years in which specizl elections were held, but that the Commission had not tried to address every variation, 
and that some would have to be determined on a case-by-case basis. 55 Fed. Reg. at 26064. In this Office’s 
view, the Commission’s adoption of the average ballot concept in the regulation covers the situation at issue here, 
and the Coniinission’s decision two years later to permit the extra non-federal point is furtherjustification for not 
making an exception to the general approach. 

assign a point to the State Assembly seat which became vacant in March 1996, ir should have allocated that point 
only between March and November 1996, and only with respect to shared generic voter drive expenses. AO 
199 1-25 and footnote 9 m. 

Additionally, Senator Haines died afier Ms. Hooker’s conversation with a RAD analyst when she said they 
discussed counting a point for the vacancy created by his death. This Office understands that the analyst’s notes for 
that conversation do not reflect the points which Ms. Hooker stated were discussed. 

While not permitted under the average ballot concept, had the Committee legitimately thought it could I I  

I2 

The Committee could have asked the Commission for an advisory opinion, but did not. 2 U.S.C. 13 

$ J37f. 
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disbursements for generic voter drive expenses during 1996 amounting to $50,460, 

discussion a, and based on a nonfederal share of approximately 57.1% instead of400/, the 

G'ilmrnillee transferred in to the federal account $28,813, instead ofthe proper $20,184, an 

overpayment of $8,629 l 4  Attachment I .  

b Adniinistrative Exuenses 

l'hc Committee also iniscalculated thc bailor coniysition ratio for shared administrative 

expenses for the 1995- 1996 cycle. Based on the election situalion in New Jersey, the Committee 

should have taken three federal points, one each for the 1996 Presidential, U.S. Senate and U S .  

Howe races and three nonfederal points, one each for the 1995 State Assembly race in which all 

the seats were up for election, the local candidates races, and the extra iionfederal point. This 

calculation would have resulted in a 50% federal allocalion, as opposed to the Committee's 

28.6% ratio (arnencled to 33.33%) for 1995, and its use of the 42.86% ratio miscalculated for 

generic voter drive expenses to apply to administrative expenses as well in 1996. Iir calculating 

the ballot composition ratio for 1995, the Committee erred in not taking a federal point for the 

Presidential elcction in 1996. 

number of federal points that are required). The Committee also erred in 1995 by taking two 

points, instead of one point, for the local candidates category and by assigning one point to the 

State Senator category. While according to the New Jersey Elections Office, there was one 

special clection for a State Senate seat in District 5 in 1995 due to the death of an incumbent, for 

the same reasons discussed above, the single non-statewide election did not entitle the 

Committee to include a corresponding nonfederal point. 

AO 1993-1 7 (a state paIty coinmittee must take the maximum 

MUR 4679 (the New Jersey 

All figures in this Report have been rounded to the nearest dollar. 14 
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Democratic State Commiltec‘s two-year ballot allocation ratio correctly determined that 50% of 

all administrative expenses would be paid for with federal dollars and the other 50% would be 

paid for with nonfederal dollars). 

As a result of the Committee’s miscalculated ballot coniposition ratios during 1995 and 

1996, the Committee made significantly excessive transfers fiom its nonfederal account to ils 

federal accmnt, and impermissible funds entered !he federal campaign process. This Office’s 

review ofthe Committee’s transfers-in to the federal account in 1995 of$752.149, based on a 

28.6% federal/71.4% nonfederal allocation and transfers-iIr in 1996 of $1,818,787 based on a 

42.9% federal/57.1% ironfederal allocation, for a total of $2,570336, when the correct 

federalhonfederai allocation in 1995 and E996 would have been 50% each, show that the 

Committee overpaid tlie federal account $472,355 for shared administrative expenses in 1995 

and 1994.” Adding to this figure rhe Committee’s !996 overpayment to the federal account for 

generic voter drive expenses of $8.629, the Committee’s total overpayment from the nonfederal 

to the federal account for shared administrative and generic voter drive expenses in 1995 and 

1996 was $480.984. Attachment 1. 

To reach the $472,355 figure, this Office used the percentages to calculate a $512.203 overpayment, then 
subtracted from that figure thc corrective transfer back of $39,848 which the Committee inatle when it amended its 
1995 H I  in March of 1996 to increase the federal allocation from 28.6% to 33.33%. Attdchnient 1 (showing 
overpayment of administrative and generic voter drive expenses and subtracting corrective transfer from that total to 
calculate !he total non-federal overpayment). In calculating these figwes, this Office decided to remove from the 
administrative category, and add tc the generic voter drive category, only those i996 disbursements (and 
corresponding transfers-in) denoted as GOTV activities since these were the oniy ones it could assume with 
certainty belonged in the latter category., and did not, for example, plnce in this category almost $1.2 million in 
disbursements (and corresponding transfers-in) that were denoted as media purchases. This methodology favors the 
Committee as there was a greater discrepancy between the proper allocation ratio in 1996 and the one used by the 
Committee for generic voter drive expenses than between tlie proper allocation ratio in 1996 and the one used by the 
Committee for administrative expenses. This Oftice also did not include $77,533 paid by the Comniittee to its 
federal account in 1997 for adti:inistrative/generic voter drive expenses apparently incurred during 1996, another 
decision which is favorable to the Committee in calculating its overpayment. 

IS 
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C. _I_- Conclusion 

Because the Committee miscalculated its ballot composition ratios for shared 

administrative expenses in 1995 and 1996 and for shared generic voter drive expenses during 

1996, and improperly overfunded its federal accoum from Its nonfederal account as a result, this 

Office recomnaends that the Cornmission find reason to believe that the New Jersey Republican 

State Committee and H. George Buckwald, as treasurer, violated 11 C.F.R. $3 102S(a)(l)(i) and 

lO6.5(g)(l j(Q. Additionally, because in 2995 and 1996 the State of New Jersey allowed 

individuals, corporations, and labor organizations to contribute $25,000 to state political party 

committees, N.J. Stat. Ann. 9 19: 41.4-1 1.4 (1995 and 1994),'6 this Office recommends that the 

Commission find reason to believe that the New Jersey Republican State Committee and 

H. George Buckwald, as treasurer, violated 2 U.S.C. $ 3  441a and 441b. 

III. DISCUSSBON QF CONCILIATION AND CIVIL PENALTY 

In addition to the recommended reason to believe findings, this Office recommends that 

the Commission offer to enter into pre-probable cause conciliation with the Committee at this 

time. Attached is a proposed conciliation agreement 

- 
In  1997. New Jersey increased the permissible contriburion io state political party committees to $30,000. I f >  
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IV. RECOMMENDATIONS 

I .  Find reason to believc that the New Jersey Republican State Committee and 
H. George Buckwald, as treasurer, violated 2 U.S.C. $8 441a and 441b, and 
11 C.F.R. $9 102.S(a)(I)(i) and 106.5(g)(I)(i). 

2. Enter into pre-probablc cause conciliation with the New Jersey Republica~i State 
Conmiittee and I-I. George Buckwald, as treasurer. 

3. Approve the attached Factual and Legal Analysis, proposed conciliation 
agreement and the appropriate letter. 

Attachments: 
I .  

2. 
3. 

Chari showing this Office‘s calculation of the Committee’s 1995-1 996 iionfederal 
overpayment 
Proposed Conciliation Agreement 
Factual and Legal Analysis 
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FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

MEMORANDLIM 

TO: LAWRENCE M. NOBLE 
C;ENERAL COUNSEL 

FROM MARJQRlE W. EMMONSJVENESHE FEREBEE-VINE 
CONIMIISSIQN SECRETARY 

DATE: MAY 29.1998 

SUBJECT: MUR 4719 - First General Counsel's Report 
dated May 26, 1998. 

The above-captioned document was circulated to the Commission 

on Wednesday, May 27,1998. 

Objection(s) have been received from the Commissioner(s) as 

indicated by the name(s) checked below: 

Commissioner Aikens I 

Commissioner Elliott - xxx 

Cornmissioner McDonald I 

Commissioner McGary I 

Commissioner Thomas - 

This matter will be placed on the meeting agenda for 

xesdav, Jane 9, I9g. 

Please notify us who will represent your Division before the Cornmission on this 
mGtter. 


